Richard C. Boardman U nrnmea
PENLAND MUNTHER BOARDMAN, CHARTERED £rmmn A

Jefferson Place CELLL L P o2
raEGk 7

350 N. 9th Street, Suite 500
P.0. Box 199

Boise, Idaho 83701
Telephone: (208) 344-4566
File No. 30-3333.59

Attorneys for The Amalgamated Sugar Company

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF IDAHO

Inre } Case No. 96-02095

)
7 } AFFIDAVIT OF RICHARD C.
HIPWELL, TERRY, ) BOARDMAN IN OPPOSITION TO
} LAND VIEW FERTILIZER'S MOTION
} FOR RELIEF FROM AUTOMATIC
Debtor. ) STAY

)

STATE OF IDAHO }

)ss.
County of Ada }

RICHARD C. BOARDMAN, being first duly sworn upon oath deposes and says as
foliows: _

13 I am an attorney for The Amalgamated Sugar Company, LLC in both the above
captioned action and the companion state court Case now pending in the Third Judicial District of
the State of Idaho, in and for the County of Canyon as Case No. 98-02828 and styled as Land
View Fertilizer, Inc., Plaintiff v. The Amalgamated Sugar Company, LLC., Defendant. As such
Iam persorﬁally familiar with all facts stated herein. '

2. A true copy of the Complaint in the staie court action is appended to this
Affidavit as Exhibit "A". . The claim for crop proceeds asserted in the state court action refers to

the identical crop proceeds which were the subject of the Bankruptcy Court’s Order for Relief

from Automatic Stay and Approving Setoff in favor of The Amalgamated Sugar Company, LLC,
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entered on April 18, 1997. A true copy of said Order is appended to this Affidavit as
Exhibit "B".

3 A true copy of this Court’s Memorandum Decision entered March 18, 1997 on
the Debtor's turnover motion is attached herete as Exhibit "C".

4, A true copy of the Motion for Relief from Automatic Stay and for Set Off filed by
The Amalgamated Sugar Company on March 26, 1997 is attached hereto as Exhibit "D". The

Notice of Hearing is attached as Exhibit "E™.

SUBSCRIBED and SWORN to before me this 4th day of December, 1998.

Baudens ;Fll alles
Notardf Pubtic for Idaho
Residing in - LA T

My Commission Expires: . £/%/%G
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CERTIFICATE OF SERVICE

1, the undersigned, certify that on the 4th day of December, 1998, I caused a true and
correct copy of the foregoing to be forwarded with all required charges prcpmd by the method(s}
indicated below, in accordance with the rules of procedure, o the following persons:

Julie Klein Fischer Hand Delivery
D. Samuel Johnson U.S. Mai
White, Peterson, Pruss, Morrow & Gigray Facsimile X
P.C. Box 247 Overnight Mail
Nampa, ID 83653-0247
Howard R. Foley Hand Delivery
Foley & Freeman, Chartered U.S. Mail X
77 East Idaho Street Facsimile _
P.O. Box 10 Overnight Mail _
Meridian, ID 83680
Office of the U.S. Trustee Hand Delivery
304 North Eighth Street, Ste. 347 U.S. Mail X
P.O.Box 110 Facsimile
Boise, ID 83701 Overnight Mail
United States Trustee Hand Delivery
Ronalé D. Schoen U.S. Mail X
P.C. Box 216 Facsimile
Payette, ID 83661 Overnight Mail
Terry Hipwell Hand Delivery
30932 Shelton Road U.S. Mait X
Parma, ID 83660 Facsimile

Overnight Mail

/’If\ {\
A Botomas

Richard C. Boardman

Tl Rt
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Terrence R. White —

Julie Klein Fischer

WHITE, PETERSON, PRUSS,
MORROW & GIGRAY, P.A

Atiomeys at Law

104 Ninth Avenue South

Post Cffice Box 247

Nampa, Idaho 83653-0247

Telephone: (208) 466-9272

Facsimile: (208) 466-4405

Attomeys for Plaindff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Fee Category: A-l
Filing Fee: $77.00

limited liability company,

Defendants.

)
LAND VIEW FERTILIZER, INC., } . -
an Idaho corperation, ) case No, (U q 8 - © LEZ@
}
Plaintff, } COMPLAINT - Breach of Contract
)
Vs, }
}
THE AMALGAMATED SUGAR }
COMPANY LLC, a Delaware }
)
)
)
}

EXHIBIT 2.
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COMES NOW, the plaintiff, LAND VIEW FERTILIZER, INC., an Idaho
corporation, and for cause of action against the above-named defendant COMPLAINS
AND ALLEGES as follows:

)

That at all times herein mentioned, plaintiff was and now is a corporation
duly organized and existing under the laws of the State of Idaho, qualified to do business
in the State of Idaho, and is transacting business in Canyon County, Idaho.

II

That at all times hereir mentioned, defendznt was and now is 2 Emited
liability company duly organized and existing under the laws of the State of Delaware
and s transacting business in. Canyon County, Idahe.

Il

On or about April 13, 1995, plaintiff and defendant entered into a Security
Agrccinent Covering Farm Products (hereinafter "Contract"), 2 copy of which is attached
hereto as Exhibit "A" and incorporated herein by this reference, with Grower Terry L.
Hipwell, (hereinafter "Debtor”). The purpose of the Contract was 1o perfect the security
interest of defendant in crops sown and growing or to be sown or grown by Debtor two
years from the date of the Contract on property located in Owyhee County, Jdaho,

which was leased by Debtor.
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v
In consideration of and in order to induce defendant to loan money to
Debtor, plaintiff and defendant executed 2 Waiver and Subordination Agreement as part
of the Contract, subordinating plaintiff's interest to defendant in or to crops grown on
the land located in Owyhee County, Idaho, to the extent of $460.00 per acre.
v
The sale of the crops grown by Debtor on the Owyhee County property
exceeded $460 per acre. However, despite defendants receipt of all such crop proceeds,
defendant has failed, neglected and refused to pay to plaintiff the proceeds from the sale
thereof in excess of $460.00 per acre, in violation of the terms of the Contract, which
is 2 valid and binding Contract between all parties thereto.
Vi
Defendant’s failure to comply with the terms of the Contract by refusing
to pay plaintiff is 2 substantial and material breach of the Contract.
VI
As a direct result of defendant’s breach of contract Plaintiff suffered

damages in an amount which will be proven at trial, but which exceeds $25,000.
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Vill

Plaintiff is entitled to attomeys fees and costs associated with pursuing this
action pursuant to Idaho Code § 12-120(3), and any other applicable state law or rule.
Plaintiff also is entitied to interest pursuant to Idahe Code § 28-22-104(}).

WHEREFORE, plaintiff prays for an order and judgment and decree
of this Court against the defendant as foliows:

L. For a judgment declaring defen&ant liabie to plaintiff for breach of
contract, and for a money judgment in an amount in excess of $25,000 {the exact
amount to be proven at trial), plus interest at the rate of twelve percent (12%)} from the
date said amount was due until the date of Judgment, pursuarit to Idaho Code § 28-22-
104(1).

- 2. For attomey fees and costs pursuant to Idahe Code § 12- 203} and any
other applicable law,

3. For statutory interest after Judgment pursuant to Idahe Code § 2§-22.
104(2).

4. For such other and further relief as the Court deems just and equitable.

COMPLAINT - 4

.........................................................



DATED this [} ~— day of May, 1998.

WHITE, PETERSON, PRUSS,
MGCRROW & GIGRAY, PA.

S ———
ie Kleiry Rischer
Attomneys fer Plaintif]

STATE OF IDAHC )

} ss.

County of (& fefe Y }

JAY DEE KARREN, being first duly sworn, deposes and says:
That he has read the foregoing Complaint, kniows the contents thereof, and

believes the facts therein stated to be true and comect to the best of his knowledge and

belief.
. 4

DATED this /£ dayof ey 1998,
a ,
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Ja§, Dee Rarren

SUBSCRIBED AND SWORN to before me this

Maﬁ/ 1998, .
ML -/
YaDA By (9}/” ,L %

a¥ *,
o io‘*s%
Notary Public for Idahe
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3. BANKRUFTSY SoueT
DISTRICT OF IDAHG

APR 1 . 1857

x5 QEC'S
\coess syt
) IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF IDAHG

Inre }
} Case No. 96-02095
}

HIPWELL, TERRY, }
) ORDER FOR RELIEF FROM
) AUTOMATIC STAY AND
Debtor. } APPROVING SETOFF

3.

The Amaigamated Sugar Company's (TASCO) motion pursuant w0 11 U.S.C. § 362(3)
and LB.R <0012 for relief Fom the auromatc sty having come befors this Court. and good
cause appearing therefrom;

IT IS HEREBY ORDERED thar the autematic sy is lifted for the purpose of allowing
TASCO 1w sewofl s obligadon wo Debtor in the sum of $35,293.24 against the Debror's
obligatce tc TASCO as set forth ix the Procf of Claim Sied by TASCC. Tre basis for this relief
was addressed by the Court ip its Memorandum of Decision filed March 1§, 1997,

DATED this _! & day of April, 1957.

y ?a. ras
HONG LE IM D. PAPPAS

Chief U.S. Backruptey Judge

EXHIBIT

ORDER FOR RELIEF FROM AUTOMATIC AND APPROVING SETOFF
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IN TEE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF IDAERC

IN KE
Casa No. 96-020895%
TERRY EIPWELL,
MEMOCRANDUM CF DECISION
Debter.

T Nt ege® gt et et

7-'.'r~~'a--7 - =T ges _UTTEN o TTATNATNT M S o= Tz
SDOWEIDD M. 20L2 Folsl A IrLLLiEN, SESXIIZLEZNL, LASEZLT,
o T
= werLtor.

Righardi C. Bcarzman, PINLAND MUNTEER BCOARIMAN,
HARTERED, Bclse, Idaho, for The Amaligamated Sugar

Comsany.

-t A - - o
Benald D. Scheen, Favetis, Iczhs, Chapter 17
Toustes.

Amalgamated Sugar Ccxpany. The matier came ca fcor hearing
befare the Court on March 3, 18%7. At the conclusion ¢f the

hearing, the Court teck the matters under advisement.
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Facts.

Debtcr grew sugar beets cn farm land lcocated in
Owyhee and Payette County. Iz 1894 and 1885, Dektor’s sugar
beet operaticns were f{inanced by The Amalgamated Sugar
Ccmpary {(“TASCO”). Separate financing agreements between

Debtor and TASCO, cocnsisting ¢f &2 Lean Agreement and

Disclosure Statexment, Security BRgreement, and Memcrandum of
Agreement, were exscutas fc cover each oI the Favatte and
Owyhee County farms. Thess agreseTents governed the pariles’
ralaticnship, including ¢rep fimancing, product delivery,
calculaticon and cisbursement cf crer proceeds, defaults, and
remecdies. Whers appropriate, these ag-esments are referred

te herazin as the Pavyetts County Agrzements and the Qwyhee

Under both agresmernts, TASCT was to make advance-
ments, cconsisting cf beet seed or meney, to be used by
Demtor in the producticn of his sugar kbeetl crop. AL

harvest, the beets are scild ané delivered to TASCS af its

thy

receliving staticn. 17 upon sale 2 fest crop generatad a ned

gain, meaning that the amount of cxop sale proceeds exceeded

Ll L’,

advancements, TASCC was tg pay out thalt excess te Debte

ocver the course of the following year in agreed install-

MEMCRANDUM QF DECISICN - 2




ments. in effect, then, the amcunts advanced by TARSCO t¢

Debtcr to produce a ¢rop constituted part payment for the

beets grown and scld to TASCC. The amcunt cf an instaliment

payment is determined, in part, by the gquality and guantit
cf the grower’s beets, and the current market price of heet
sugar.* The dates of pavment ¢f the cdeferred installments

is alsc dictated by the agrsements.

- A . . - - N
If, cn the cther nanc, the harvested Crop

- - - b - - - .

generatss & netT lgoss, Zeaning o mount acvancad exgcseds

1

he sale proceeds, Debtor beccmes indebtad te TASCO fer

bt
-

{
0
‘1

such loss. Upon Dehitor’s cefault in pavment of &

deficiency, the agrsements give TRSCO the right to satolf

t
0

- = S - - - Ty ey 4 . H
any amcunis owing to Debiar against Dertor’s indentadness

MA-{HU -

i TASCO processes beets througheout the year in

crder to regulate supply and, thereby. stabilize the price
cf beet sugar. This benefits bcth TASCC and the cecntract
growers. Because the beets are processed throughcut the
year, installment payments are calculated at the time of
disbursement using the current market price of beet sugar at
the time c¢f payment.

p

2 In the ag‘eeme“us, Debtor alse grants TASCC a

security interest in his crops and prcceeds te secure
payment of any balance due to TASCO for advancements.

MEMCRANDUM CF DECISICR - 3




The 1§94 Payette County operatiocn, financed in
part by TASCC advancements, resuited in a net loss. The
1554 loss of $63,397.70 was rolled, cor carried over, intec
the 1995 Payetife Ccunty agreements. In 19%5, Debtor’s
Payette County farm again produced a net lcoss. At the end
of the 1995 growing seascn, Debter’s accumulated total nel
iess gn the Payetts County farm for unrelmpursed
advancements was aprroximatelv $103,867.82.° Uncer the 1868z
Fayettz Counlily Agraamen

that amcount.

a net gaixn. Under the Owvhee Counlty Agreemernts, then, TASCC

issved a series of installment reyments Lo Debtcor in early

ancé mid 18S8E. TASCO was schecduled to discribute a final
iastaliment pavment tc Debter of $25,2%2.24 on the 1883

Owyhbee County crcp in Octcber, 1996. Cn August 23, loge,
rior tc the raceipt ¢f the fimal installment payment,

Dektor filed for Chaprer 12 relielf.

: See Growers Accounting Statement attached as
Exhibit B tc Debtor’s Memorandum in Suppert of Moticn for
Turncver filed February 27, 1397. The tctal amcunt due on
this agreement from Debtcr to TASCC is in dispute. In this
decisicn, the Court is not issuing binding findings on the
amcunt ¢f such incebtedness.
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Or: September 24, 1996, TASCQ filed a proof of
claim in the amount of §105,561.09 in Debtor’s bankruptcy
proceeding. TASCC’s claim arises out of several other
agreements between the parties, unrelated tc the Payeite and
Owyhee County Agreements, entered into in 1984, 18385, and
1896, Acceording to the decuments submitted with the proef
o claim, TASCO has a perfected security intarast in

X

Dectsr’s ecuipment and saverzl verniclzss.

O Aemwemge T8 TZoe 3 fhaw Tamraw TiTg64 g
o den e s o efdma e e - -— - - - -

—y - PR ., - - - - -
kLankr bhadutogty pe‘.‘._'::.o..; Ly LSEUEC T Dertcr a GCrowers

Rzgoounting Statement Scr Lhe Payeite Jguncy propercty coh
which Debter had suffered the net loss.'! As evidenced by
the statement, TASCC had appiilec $%,78E.0L in Lbeet proceeds
against the indebtacdness, therscy arriving a2t the
$105,867.62 figure. The procseds werse derived frcm the 1883
Payette County beet crop.

On February 18, 1987, Debtcr f£iled the present
Mcoticn for Turncver and Obiecticn to Claim. Dektor argues
that the final deferred payment uncer the Owyhee Count

Agreements, and the Fayefte County beet proceeds applied

s See supra ncte 3 and accompanying text.
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against the Payette County indebtedness, are prcperty cf the
bankruptcy estate and recoverable under Section 542. In
addition, Dehtor challenges the amcunt due as stated in tke
procf of claim. TASCC opposes the metioe and chbijectiocn.
TASCO claims that Debtor is not entitled to the furds at
issue because under the terms cf the Payvetrte and Cwyhee
agreements, and the facts ¢f this case, iv has an

enZarceable right te sersfl the amcunts cue I¢ Derntor under

533, In additicn, TRSCC contends that It was entitled tc

arpiv the Taverts County heet craoceeds against the Payett

County indertadness uncer the equilizcs.g coftrlne oo

¥4}
1]
)
r
l"
0O
:
in

42 of the Bankruptcy Code, governing
rurnover of preperty to the bankruptcy escate, reguires

creditors to pay to the trustee CT deptor-in-possession any

debt that is p:cserhy of the estate and that
is matured, payatie on demand, or payable on
crder . . . except to the extent that such

MEMORANDUM CF DECISION - €




debt may be cffset under secticn 333 of this
title against a claim against the debtor.

11 ©.8.C. § 542¢»}. Section 553, in tTurn, sets forth 2
general rule, with certain excepticns not applicable here,
that

this title does not affect ary right of a
cradi~sr tc offset a mutual debt owing Dy
such creditsr to the debtor that arcse before
she commencement of the case under this ticle
against a claim cf such rediter agalinst the
derTar tha:- arcse befcre the commencazent cs
the case. . . .

P
A

Secticn 533 dees not by itsels create 2 right te

(4R
Z
0
¥
[N
/]
m
ot
3
[$]
n
[}
(1]
'
{1
'-9«
¥
H
[11)
)
[L1]
b2

setcff {alsc calle
acknowledges the ccntizuing vitality oI =ne right to cffset
mutual prepetiticon cerIs Lo a2 Dankruptoy case 8 rhe extent
such would be allowed under nORDAnKIuUpICY Law. In re
Harmon, 188 B.R. 421 {(%th Ciz. B.A.P. 1965). In crder to
inveoke Sectian 533, a right to setoff must exist under
nonkbankruptcy law, and the debts scughl o pe cfiset must ke
mutiual prepetiticn ckbligatiens arising frem differant
transacticns. Citizens Bank of Maryland v. SUI £,

U.S. , 116 §.Ctc. 288 (1985} Newbery Corp. V. Fireman’s

Fund Ins. Coc., 95 F.3d 13%2 ($th Cir. 18%€}; In re EHRL,
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ri

Inc., 136 B.R. 159 (oth Cir. B.A.P. 1896}; In re Cliub

H

Wheolesale Concepts, Inc., $4 I.B.C.R. 213, 2i16. The burden
¢f proving an enforceable right of setoff rests with the
party asserting that right, here TASCO. Newbery Corp., 85
F.3d at 13%¢.

In tkis case, the scurce of TASCC/s nonbenkruptc

right to setcff is the agrzemenis entarad intc by th

s Ly LT ‘a : : v
centain the Zfzllowing srovisicn:

"

€. Remediss. ALl crliicatlcons secursc nerery

shall ce iomediately cue and tayabie upon

default hersunder, and Secuxed Party [TASCO]
shall have 21l ¢f the ramediss under the

Unifcrz Commercial Code, or other apriicable

law, o the Stats whers the azcve rsal

oroTersy i3 lceated, iacluding:

e. Sacursd Party [TASCCY shzll have the
right immediately and witlout Iurtier
acticn by it, tg setsii against the
chbliigaticns cf Debtcr all meney owed by
Secured Party [TASCC] in any capacity to

Cebter, whether c¢r oot due, arnd Secured
Farty [TASCQ] skall be ceemed to have
exercised such right cf setsff and to
have made a charge agzinst any such *
meney immediately upcn occurrance cof
such default even thouch such charge is
zade or entered on the bocks of Secured
Party [TASCO] subsequent therelo.S

5 See Security Agreement dated ARpril 13, 1895,
relating to the Owvhee County property, and Security

MEMCRANDUM OF DECISICON - 8




The agreements permit TASCC to withhold tke

installment payment due under the Owyhee County Agreements

and apply it acainst Debtor’s indebtedness under the Payette

-

County Agreements upen Debtor’s default. Here, Debtor

defaulted upen his failure tc produce and deliver a
rop on the Pavette Ccunty prcperty to generszle

proceeds from which to satisfy the advancements from TASCO.

n L - - M P o PP - - T -dade] ] P
AGTI3snaentTs 3ga-:s‘. Sentoris CDLLGRTLCRE TC Aoy Unel Lae

the debts scught tco be c¢fiser must zZe “mutual.” For
purgceses ¢f Secticn 533, mutuality is satisflied when the
“parties [] have Sull amd cocncurrent rights agalnst eack
cther.” E.g., In ra Lares, 95 I.B.C.R. 264, 263-65
{citaticns cmitted}. Iz cther words, mutuality of
cbligations requires simply that “scmething must be owed by

both sides.” IQ. at 256. In this case, the parties

Agreement dated March 28, 1393, re
County proverty, attac“ed as Exhix

lating tc the Payette
."
to Debtcr’s Memcrandum in Suppert ©

at
ts D and E, respectively,
£ Moticn for Turnover

filed February 27,
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obligaticons are mutual. Debter is indebted to TASCO under
+he Payette County Agreements, znd TASCC is cbligated to
Debter under tﬁe Owyhee County Agreements.

The final requirement under Secticn §53 is that
the mutual cbligations arcse prepetitiocon. Debtor does net
dispute that its chligation to TASCC under the Favette
Cosunty Agreements arose prepetiticn. DeLtor contends,

" - . N

however, that TASCL/s gcbligatich uncer the Cwyhee County

)

Agreexmenls arcse alTsel BDERLTUDTSY. SeDISI I2ASCNS LhE .
al~hrcuch the conTrachs wers axecutac and the sugar beets
celivered prepetiticn, the azmeunt owing tc Dectcr under the
£inmal insctallment pavment cculd net be, anc in fact was naot,

] LIS S T : T ; : . £514
ascertained or calculazad until aller the DankTuplicy filing.

unliquidated at the time of the mankruptcy £iling will
popetheless be deemed to have arisen prepetiticn if the
right tc payment arcse befcre rhe filing. See Newkbery
Corp., $5 F.3d at 1398 {stating that claim may be set off
without regard %o whether it is ccatingent or unliguidatedi:
In re Claar, 93 I.B.C.R. 104, 104-133 {concluding that even
though debt was centingent and unliquidated it existed
prepetition and therefcre compiied with the requirements cf

MEMCORANDUM QF DECISION - 10




Section 5%3). Therefore, the crucial date is that on which
the right tc paymeni arcse. When parties enter_into a
cecntract prisr to bankruptey, any future right tc payment
accrues at the time of contracting, even though the
establishkment or determinaticon of the amount cwed under the
contract occurs pestpetiticn. See, e.g., In re Claar, 23
I.B.C.R. at 104-105; Jnitsd States v. Gerth, $81 F.zd 1428,

1433-34 {8tk Cir, 1883); In rz Wemen‘’s Technical Institute,

Sciances of Az., Inc., BEZ T.2&8
TASCO's claim against Debter stams frem the
agreements between the parties entered intc scme 16 monils
befare the bank:uptcy‘filing. An cbligaticn fcr payment
accrued at the time the parties executed the azgreements in
which Debtor promised te pay TASCC for any net loss. Sq
toe, did TASCS'’s ckligaticn tc pay Debter any excess Crop
proceeds arise at the cantractks incepticn. Accerdingly,

even thcugh the amount of the final installment payment Ircn

MEMCRANDUM CE DECISION - 11




TASCO to Debtor was necessarily computed after Debter filed
fcr relief, the right to receive such payment existed
prepetition. Thus, the requirements of Secticn S53 that
beth debts arise befcre the commencement ¢f the bankruptcy
case is satisfied.

TASCC is entitled to cffset the firmal installment
payzent due tc Debtor under the Qwyhee County Agreement

against Debtcr indebrtadness under the Payeltte Count

se s . . st e i
setcff in karmkruptcoy, under the statuts such rignt L3

subiect ts the Seccticn 2€Zia) !7) autematic stay. EHcowever,
- 4

r

frem the evidence appears that TASCC has not eflected &

- - .. M) b . A= ..4- - - . A T
setoff, ner viglatsd {he autgsmatic sczy, LV w"'_..:..."I.C_‘..._-;C.’

cayment of the £finmal installzent. irizans Bank ¢f Mzrvliand

111
tn

& (i18es).

v. Sctrumpf, 7.8, , , 116 S.Ct. 288, 2

hd
1y

-

However, under Strumpf, TASCO is admenished te fcorma
request relief from the stay promptly in crder to exercise
its right tc setefi.

TASCO’s applicaticn c¢f the $8,786.01 in beet
proceeds freom the Payette County farm against Debtor’s

indebtedness c¢n that cperation does mct £a3ll within the

MEMORANDUM OF DECISICN - 12




purview of Section 552, however.® Cne cf the defining
characteristics of setoff is ehat “the mutual cebt and claim
. . . are thcse arising frem different transactions.”
Newbery CecIp. V. Fireman’s Fund Ins. Co., 85 F.3< 1392, 1388
(9th Cir. 18%6;. In this case, both cbligations, Debter's
1iakility for the advzncements and TASCO abligaﬁicn te

digrribute the net proceeds, arcse sut ¢f a sincle

< . - - k - e o -~ - -
inregrated transactica:r tae Pzvetta County creration and
- % e = - - ™ - ~ = P
che underlyv-ong Agrsenenls Thus, whe JouIT Zinds Thal T2

matter falls cutside Te amhis oI Section 533,
Netwithstanding the imepplicalbilit) ¢f Section

£33, however, TRSCU wes an=itlad to deduct the proceeds from

Dehtsr’s indectadrness on the cperzticn. TASCO centends that

equitable doctrize of reccupment. Dowever, the Court
concludes that although the reccupment doctrine would appiy

re defend against Dettor’s claim tc the proceecs as

§ As noted above, after Debtor £fited his bankruptcy
petition, TASCO igsued %o Debtor a Growerls hccounting
gratement for the Payette Countly preperty Cn which Debtor
pad suffered the net lcss. 25 evidenced by the statement,
TASCC had already aprlied §8,788.0% in beet proceeds against
the indebtedness.

MEMORANDUM OF DECISICN - 13




discussed belew, the issue is controlled by the parties’
express agreements cn the Payette Ccunty cperation.

Under the provisicns of the Payette Ccunty
Agreements, TASCO was cbligated to distribute the crop
proceeds only to the extent that the 1535 crop proceeds
exceeded advancements. Likewise, Debtcr was indebted to
TRASCO orly %o the extent that the advancements exceeded Crop
proceeds. Chvicusly, the parties wera regquired to regeoncile
=he account con the Fayerte lounty Frofesty in crcer To ccme
te prorer detzrminaticn of the amcunt due, by elther party,

cn the gpera%ticon.

t
th

In this case, cxop procaeds feil shert o

advancements. Under the ARgreaments, then

tn
8]

o was

~
¥

entitled to deduct the $§,788.01 frcm the advancements to
reduce Debter’s indebnhedness to TASCO. This allows the
parties tc come to a preper determinaticn of the amcunts due
and owing con the Pavehte Ccunty cperaticn. While it is true
that scme portion of the shortfall results from the dismal

results c¢f the 19%4 seascn on the Payette County farm, such

* See Memorandum of Agreements, Security Agreements,

and Loan Acgreement and Disclosure Statements attached as
Exhibkits D and E to Debtsr's Memerandum in Suppert ci Mection
for Tuznover filed Februarv 27, 18387.
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dces not alter the cutcome because Debtor specifically
agreed tc add the 1994 debt to the 1883 contract.

The same result would be reached under the
doctrine c¢f reccupment. In contrast to setsff, recoupment
invclves the petting cut of debt arising from a single

transacticon. The debt may ise either before cr after the

R, - o N o .
{¢th Cir. B.A.Z. 1$85). In additicn, unlixe setoll,

recousment 15 RCT SuslecY Lo I cTomatic stay. Newkhery
-~ - |~ I b=r TS - -~ - I % - -~ - P
Cerg. v. Fireman Fund Ixs. Co., 85 F.38 1392, 13%8¢ (sth

-

wasis for a dept, it is net a claiz in bamkruptcoy. In re
Harmern, 188 B.R. at 428. Justificaticn for the recoupment
dectrine is that when the c:editer’s'claim against the
debtor arises from the same transactiorn as the debtor’s
ciaim, it is essentially a defense tc the debter’s clainm
against the crediftcr rather than a multuac chiigaticn.
Here, TASCO advanced funds tc Debtcr under the

-

Pavette County Agreements to be used in the producticn of

ris Payette County sugar beet cxcp. Debtor's ciaim against

MEMCRANDUM COF DECISICN - 15




TASCO arcse after delivery of the 13995 crop to TASCO's
receiving station. Eowever, Debtcr was liable to TASCO for
the advancements, and such advancements greatly exceeded
crop proceeds. The doctrire of recoupment, as applied here,
would insure that Debter is only allowed to recsver those
amounts just and properly due. Thus, the doctrine would
alszo apply to defend against Debter’s claim fZc the

$8,78E. QL.

238ues Not Resclvad hy +hic Damicimm

There are severzl potantial issues discussed by
the parties in their pleadings and at the hearing oo
Debtor’s Moticn and Chliection that are nct finally resclved
v this decigion.

First, as nctad akcve, the Court makes nc final
finding concerning the accuracy of the total amount claimed
Lo be due from Debtor to TASCC as stated in its procf of
ciaim. If Debter, the Trustee, or cther interested parties
intend tc formally dispute the amcunt claimed tc be due,
they may file a supplemental chiection tc TASCC’s procf of

claim cn that basis.

MEMCRANDUM QF DECISION - 16
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Next, the Court does not here finally determine

the extent or amcunt of TASCO's allowed secured claim.

TASCO claims a security interest in CICPS, but there is some

question whether that security interest was preperly

i perfected. Mcrecver, the Court makes nc findings as to the

wvalue of any other callateral, such as egquipment, TASCO

contends secures its claim. Thage mat-ers must alsc be

addressed separately, or possibly, in conn zricn with

-
-

- ~
csosed

2]
K8

Finally, the Jocurt was infarmed that TASCO and

rancview Fertilizer entared Iinte mer=ain suherdinaticn ©r i

similar agreemenis ragarding the parties’ respective rights
ix Dektcor’s cosps. Any cisputes arising from those

agreemenTs ara llkewise zz-~ars saved for ancther day.

Counsel for TASCO may submit an apprepriate form
af order denying Debtor’s Mctior for Turnover and Cbiectien
ts Claim as the same relates to the proceeds from the

Payette and Owyhee County heet creps.
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I, the undersigned, heraby certify that I mailed a
h true copy cf the document tc which this certificate is
attached, te the fcllewing named person(s} at the fcllowing
address({es}, on the date shown below:
Cffice of the U.S. Trustee
P. C. Box 1i¢
Beise, Idako 83701
Eoward R. Fcley, Esq.
FOLEY & FREEMAN
P. C. Bex 13
Meridian, Idakc &368C
Ramcna 8. Neal, Esg.
GIVENS PURSLEY & ETNTLEY
P. C. Bex 2720
Becise, Izane 83701
Richarg C. Z2carsman, Esg.
PENLANT MUNTEZX ZCARDMAEN CEARTIRED
P, O. Beox 19¢
Belse, Idahe B37GI
Jenn T. Harri=ngten, Esg.
WHITE, PIZTIRSCN, PRUSS, MORRCOW & GIGRAY
P. C. Box 247
Nampa, Idaho 83833
Rorald T. Schoen
P. C. Bex 21¢
Payette, Icaho 83611
CASE NC.: 86-02058% CAMERON S. BURKE, CLERK
U.S. BANKRUPTCY CCOURT
TATED: 3 {$ 97 By Mf@/gm
Deputy Clerk |
\/
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C.S. COURTS

STFIR25 P ke 7

Richard C. Boardman Rraer .
PENLAND MUNTHER BOCARDMAN, CHARTERED LT ?:5-‘7"‘}*-‘
Jefferson Place §lel s CLARS
35G N. 9th Street, Suite 500
P.0. Box 199
Boise, Idaho 82701
Telephone: (208) 344-4566
File No. 30-3333.59
Artorneys for The Amaigamated Sugar Company
IN THE UNITED STATES BANKRUPTCY COURT
~ FOR TEE DISTRICT OF IDAHO -
Inre: }
} Case No. 96-02083
‘ }
HIPWELL, TERRY. }
} MOTION FOR RELIEF FROM
} AUTOMATIC STAY AND FOR
Debtor. ) SET OFF
AY

The Amaigamated Sugar Company (TASCO} by and through its counsel of record, |
Pecland, Munther, Boardman, Chartered, hereby moves, purssant to i1 US.C. § 362(d) for
relief from the automatic stay and for set off. The amount tc be set off is $25,293.24. This
motion is brought in accordance-awith the direction of the Court contained in its Memorandum
Decision dated March 18, 1997 and for the reasons and oz the grounds set forth therein.

DATED thisZgday of March, 1997.

PENLAND MUNTHER BOARDMAN, CHARTERED

j/%; ) it e S
Kichard C. Boardmarn, Of te Firm
Attorneys for The Amalgamated Sugar Company. .

MOTION FOR RELIEF FROM AUTOMATIC STAY AND FOR SET OFF - 1




CERTIFICATE OF SERVICE

I, the undersigned, certify that on the Zz day of March, 1997, T caused 2 true and correct
copy of the foregoing tc be forwarded with all required charges prepaid, by the method(s)
indicated below, in accordance with the rules of procedure, to the folloewing persons:

Howard R. Foley Hapd Delivery

Foley & Freeman, Chartered U.S. Mait X

77 East Idaho Street Facsimile

P.O.Box IC Qvernight Mail

Meridian, ID 83680

Office of the U.S. Trustes ' Hand Delivery

304 Nortk Eighth Steet, Ste. 347 .S, Mail X

P.O.Bex 110 Facsimile

Boise, IDr 83701 - Overnight Mail

United States Trustee Eand Delivery

Ronaid D. Schoen U.S. Mati X

P.O. Box 216 Facsimiie

Payeze. ID E36€1 Overmighr Mai]

Joba D. Hamington Hand Delivery

White, Peterson, Pruss, U.S. Maii X
Morrow & Gigray, P.A. Facsimile

104 Otk Ave. S. Overzight Mail

P. C. Box 247

Nampa, [D 836550247

MOTION FOR RELIEF FROM AUTOMATIC STAY AND FOR SET OFF - 2
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LS. COURTS
STHIIZS PN L7
Richard C. Boardman o= men _—
PENLAND MUNTHER BOARDMAN, CEARTERED TR LTI T
Jefferson Place soI T TTeE
350 N. 9th Street, Suite 500
F.O. Box 199
Boise, Idaho 83701
Teiephone: (208} 344-4566
File No. 30-3333.55
Attoroeys for The Amaigamated Sugar Company
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF IDAHO
Inre )]
} Case No. $6-02003
}
HIPWELL. TERRY, )
} NOTICE OF HEARING ON
} THE AMALGAMATED SUGAR
Debtor. } COMPANY’S MOTION FOR RELIEF
} FROM THE AUTOMATIC STAY AND
FOR SET OFF
TO: THE ABOVE-NAMED DEBTOR, HIS COUNSEL, THE TRUSTEE AND TEHE
US. TRUSTEE:

PLEASE TAKE NOTICE that counse! for The Amalgamated Sugar Company
(TASCO} the above-entitied action will call up for hearing aud argument its Motion for Relief
from Automatic Stay and for Set Off before the above Court in a courtroom of the U.S.
‘Bankruptcy Court, Federal Building, 550 W. Fort Street, 4:h Fioor, Boise, Idzho on the 16th day
of April, 1997, at the hour of 1:30 o’ clock p.m., or soon thereafter as counse! can be heard.

' NOTICE OF HEARING ON THE AMALGAMAGED SUGAR COMPANY’S MOTION
FOR RELIEF FROM AUTOMATIC STAY AND FOR SET OFF - 1
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DATED this Z5day of March, 1957.
PENLAND MUNTHER BOARDMAN, CHARTERED

Arorneys for The Amajgamated Sugar Company
CERTIFICATE OF SERVICE
I, the undersigned, certify that op the ___ day of March, 1997, I caused 2 true and correct
copy of the foregoing tc be forwarded with all required charges prepaid, by the method(s)
indicated beiow, in accordance with the ruies of procedure, to the following persons:

Howard R. Foley Hand Deiivery

Foley & Freeman, Chartered U.S. Mait X

77 East Idaho Street Facsimile

P.O. Box i@ - Overzight Mail

Mendian, 1D 83680

Office of the U.S. Trustee BEand Delivery

304 North Eighth Street, Ste, 347 U.S. Mail X

P.C. Box : 10 Facsimije

Boise, ID 83701 Overnight Mail

United States Trustes Hand Delivery

Ronaid D. Schoen U.S. Mail X

P.C.Box 216 Facsimile

Payetie, ID 83661 Ovemight Mail

John D. Harrington Hand Delivery

White, Peterson, Pruss U.S. Mail X
Morrow & Gigray, P.A. Facsimile

104 9th Ave. S, Overnight Mai}

P. C. Box 247
Nampa, ID 836530247

NOTICE OF EEARING ON THE AMALGAMAGED SUGAR COMPANY’S MOTION
FOR RELIEF FROM AUTOMATIC STAY AND FOR SET OFF - 2




